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OPI1 NI ON

This appeal is made pursuant to section 18593
of the Revenue and Taxation Code from the action of the

Franchi se Tax Board on the protest of Bernice V. Grosso
agai nst a proposed assessnent of additional persona
income tax in the anount of $183.52 for the year 1975.
The ampunt at issue, plus interest, was satisfied by

credit of an overpaynent. Consequent|ly, pursuant to
section 19061.1 of the Revenue and Taxation Code, the
appeal will be treated as an appeal from the denial of

a claimfor refund in the amount of $200. 95.
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The question before us is whether appellant
mav deduct her summer travel expenditures as educational
expenses under Revenue and Taxation Code section 17202.

Appel  ant Bernice V. Grosso i S a high schoo
teacher. During 1975 she taught classes in U S. Govern-
ment and Socioloqv. She apparently was also required to
be able to teach a World History course.

In the summer of 1975, appellant toured north-
ern Europe. She traveled; first to London and then to
Copenhagen.  From Copenhagen she went to southern Sweden,
where she visited an elenmentary school and a secondary
school that had been develoged by her grandfather. Appel-
lant then returned to Copenhagen and boarded a cruise
ship for a 13-day tour of several countries in the Baltic
Sea region.

Five countries were visited during the cruise,
and stops were made at six port cities. On board ship,
a 45-minute | ecture preceded the visit of each country
on the tour. The lectures concerned the geographica
aspects of the countries visited, and were given by a
professor of Geography from pePaul University.

At the ship's stop at Leningrad, U S S R
appel |l ant took a special tour into Mdscow and joi ned the
ship later at its next stop,, Helsinki, Finland. During
the Mdscow tour, appellant saw the Kremin's Red Square,
visited the Exhibitors of Econom c Achi evenent, observed
two weddi ng receptions in the area adjacent to her hotel's
dining area, and noted generally that” cathedrals and
churches in Mdscow had been restored. In addition, she
remar ked that sone of her group saw such things as the
Crown Jewels, and that the group as a whole attended a
cultural performance consisting of an a cappella choir
singing folk songs. She also found that the Russian
peopl e were able to purchase condom ni uns.

After the Moscow tour, appellant continued with
the cruise until reaching Southanpton, England. From
there appellant traveled to London to do sone sightseeing
for a few davs before returning hone. Upon her return,
appel lant's school district granted her three units of
credit toward the next higher salary level for her travel.

- On her 1975 income tax return, appellant clained
a $2,724.48 deduction for educational expenses incurred
as a result of her European travel. Respondent di sal | owed
t he deduction, characterizin?_aPpeIIant's trip as a vaca-
tion, and therefore nondeducti bl e,
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A protest hearing was held at which appell ant
made the additional claimthat she could have received
academc credit for the trip fromDePaul University had
she enrolled in that institution and witten a paper
Her stated reason for not enrolling was that she believed
the tuition expense to be unreasonable since she would
have received the same salary credits with or wthout
academ c credit from DePaul University. Mreover, she
stated that the paper requirement would have taken away
fromthe tine otherwi se available for study and observation

After due consideration, respondent reaffirned
the denial of appellant's refund claim Appellant then
appeal ed. Respondent has since decided to allow a deduc-
tion in the anount of $53.48 for expenditures on film
and devel opment of pictures used in appellant's classroom

_ _ Section 17202 of the Revenue and Taxation Code,
which is substantially simlar to section 162 of the
Internal Revenue Code, allows for the deduction of all
ordinary and necessary expenses paid or incurred by the
taxpaver in carrying on any trade or business. Expendi-
tures for education are considered to be deductible
busi ness expenses if'they are undertaken primarily for
the purpose of maintaining or inproving skills required
by the taxpayer in his enployment, or neeting the express
requirements inposed by the taxpayer's enployer for the
retention of the taxpayer's salary, status or enploXment.
(Cal. Adnin. Code, tit. 18, reg. 17202, subd. (e). 1/ &
Expenditures made by a taxpayer for his education are
not deductible if they are for education undertaken
primarily for the purpose of fulfilling the genera
educational aspirations or other personal purposes of
t he taxpayer. (Cal. Admn. Code, tit. 18, reg. 17202,

2/

1/ The federal regulations were liberalized in 1967 by
elimnating the subjective "prinmary purpose" test and
permtting a deduction for educational travel provided

It has a direct relationship with the taxpayer' s enploy-
ment or other trade or business. (See Treas. Reg. § 1.162-5
(@) (1967); Krist v. Conmi ssioner, 483 F.2d 1345, 1348

(2nd Gr. 1973).) However, dur|n? t he year on appeal,

the Franchise Tax Board had not followed the |lead of the
Internal Revenue Service, and had retained the "prinmary

pur pose" test.

2/ Repealer filed Feb. 21, 1979, effective 30 days
‘t"herea%er (Register.79, No. 7).

-381 -



Appeal of Bernice V. G 0ss0 2.

suhd. (e)(2). 3/) Generally, a taxpayer's expenditures
for travel as a form of education shall be considered as
primarilv personal in nature, and therefore not deducti -
bl e. (Cal. Adnin. Code, tit. 18, reg. 17202, subd. (e)(3).4/)

In the instant case, appellant was not required
to travel in order to retain her salary, status or enploy-
ment. She therefore has the burden of establishing that
the European trip was undertaken primarily to maintain
or inprove skills required in her enploynent, and that
the cost of the trip therefore constituted an ordi nar
and necessary expense incurred in carrying on her profes-
si on. (Appeal ' of Robert C. and Joan E. Looney, Cal. St.

Bd. of Equal., Aug. 30, 196/7.) She nust show that the

maj or portion of her tine while traveling was spent not
on ordinarv tourism but on activities which were so
uniquely tailored to strengthen her teaching abilities
that the expenditures therefor are excepted fromthe ‘
general rule that educational travel is to be considered
primarily personal in nature and therefore nondeductible.

Appel | ant contends that the above requjrenents ‘
have been satisfied, and in support thereof, enphasizes
her school district's approval of the travel. She further,

clainms that had she earned formal academc credit for the
cruise, she would have been allowed to deduct her trave
expenses and that to wthhold deductibility on that basis
istoallowformto govern substance. For the follow ng
reasons we find appellant's contentions to be unsupported.

Appel lant is a teacher of Sociology, U S GCov-
ernment and perhaps World History. Undoubtedly, her
first-hand acquai ntance with other cultures and forns of
government enhance her ability to present such materi al
effectively to her classes. Nonetheless, the regulations
cited and the case law, both state and federal, recognize
that travel may be educational and yet not be deductible..
(Dennehy v. Conmi ssioner, 309 r.2d 149 (6th Cr. 1962);
Appeal of Richardl. and Helen P. Gyer, Cal. St. Bd. of
Eguaff] Aug. 16, 1977, —Appeal of John H Roy, Cal. St.

Bd. of Equal., March 8, "1976; Appeal of Robert C. and
Joan E. 1ooney, supra.)

3/ See footnote 2.

4/ See footnote 2.
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Appellant's itinerary consisted of a few days
i n London and several weeks visiting cities in northern
Europe. In Sweden she inspected an area of her heritage
where her grandfather and father had lived. Wile on
the chartered tour, she visited the usual points of
interest and was able to observe the people and culture
for one or two days in each place visited. Throughout
her travel, she failed to interview governnent officials,
teachers or other experts in her field. The major portion
of her time, therefore; was spent not in gathering specif-
ically job-related information, but in general tourism

This is particularly evident when certain O
the trip's aspects are examned in detail. For exanple,
the lectures given on board ship concerned geography,
whi ch was not one of'appellant's teaching subjects.
Secondly, there were only five lectures given in the
space of 13 days, and the |lectures were onlg 45 m nut es
in length each. These factors, coupled with the availa-
bility of the |lectures to all passengers, show that the
| ectures could only have been of the nobst general and
cursory nature, designed nerely to informthe general
tourist on the cruise.

The special tour into Moscow is also worthy O
closer scrutiny. W have already noted the activities
that appellant pursued in Mscow. They were no different
from those in which the average tourist would have engaged.
In fact, appellant was acconpanied by average tourists in'
these activities; This alone provides sufficient basis
for characterizing the visit toMoscowas personal. How
ever, an additional feature of this side trip highlights
the personal nature even further. That feature I's found
in the fact that of the five days appellant states she
spent in Russia, two of those days appear to have been
spent traveling by train. Appellant’'s travel from
Leningrad to Mbscow and back to Hel sinki was by train.
The total distance of that rail travel is about 1,000

mles. It therefore appears that the rail travel ac-
counted for a significant portion of the time appellant
spent 1 n Russi a. /

Furthernore, since the sea distance from
Leninqrad to Helsinki is only about 200 mles, it is
evident a five-day tour into Russia could only be ar-
ranged at the expense of mssing the city tours of

Leningrad and Helsinki; An attendant consequence of
m ssing the Hel sinki tour is that appellant also m ssed
t he shipboard Il ecture on Finland, I ch [ ecture woul d

have been given imediately prior to the ship's arrival
at Hel sinki . "
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Addi ng these details to appellant's tourist-Ilike
activities'generally, it is clear that the primary purpose
of appellant's trip was personal or, at best, to fulfill
general educational aspirations. Neither purpose, however
provides a basis for making the trip expenses deducti bl e.
(Cal. Adm n. Code, tit. 18, reg. 17202, subd. (e%(Z);
Appeal of John H Roy, supra; Maude A. Schi nnagel,
¢ 62,104 P-H Meno. T.C (1962).)

The fact that appellant's school district
approved the trip and granted her salary credits asa
result does nothing to "change the above conclusion. The
district's actions are not determ native of the deducti -
bility of the travel expenses. (Leo J. Roy, 4 69,115
P<H Menpo. T.C. (1969).) The reasons for this are two-
fold. First, there is no assurance that the schoo
district considered whether appellant established the
requisite primary purpose to naintain or sharpen skills
required in her work. (Leo J. Roy, supra.) Second,.

neither the statute nor the regulations delegate to the
t axpayer's enployer the authority to determ ne deducti -
bility. (Adel son v. '"United States, 342 F.2d 3.32 (9th
Cr. 1965).)

In addition, there is no nerit to appellant's
claimthat deductibility was w thheld solely because she
'did not earn academic credit from DePaul University.
Appel lant's claimassunmes that formal academ c credit
earned as a result of travel makes the cost of such travel
deductible. That is not the case. The obtaining of aca-
demc credit may be inportant, but it is not determ native
of deductibility. 1f the overall "primary purpose'! test
is not met, the fact that a taxpayer earns academ c credit
as a result of, or in the process of, traveling does not
make the travel expenses deductible. (Mawde A Schi nnagel
supra; Her v. US., 13 An Fed. Tax R.2d 1043; Appeal of
Robert C. and Joan E. Looney, supra.)

The overall inquiry, then, remains whether the
appel I ant has shown'that her” 1975 sunmer travel expendi -
tures were undertaken for the prinmary purpose of maintain-
ing or inproving skills required in her enploynent. On
the basis of the foregoing, our holding is that she has
failed to do so. Respondent's disallowance of appellant's
travel expenditures therefore was proper.
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ORDER

Pursuant to the views expressed.in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T 1S HEREBY ORDERED, ADJUDGED AND DECREED
pursuant to section 19060 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board in
denying the claimof Bernice V. Grosso for a refund of
personal income tax and interest in the anount of $200. 95
for the year 1975, be and the sane is hereby nodified to
reflect the conceded deductibility of filmexpenses in
the amount of $53.48. In all other respects the action
of the Franchise Tax Board is sustained.

Done at Sacramento, California, this 1st day
of  August , 1980, by the State Board of Equalization
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